Chapter 3: Detailed Factual Findings

Encouraging and Countenancing Torture and Cruel,
Inhuman and Degrading Treatment

Our investigation has found that the Bush Administration has not only
countenanced, but also paved the way, for torture, cruel, inhuman and degrading
treatment, and other violations of international treaties. While additional violations
of international treaties may well have occurred in Afghanistan and Guantanamo Bay,
Cuba, our focus in this section will be on the violations that occurred in Irag, to which
this report is directed.

In April of 2004, the world was shocked when photos of torture and humiliation
of Iraqgi detainees in Abu Ghraib prison were leaked to the press. On May 6, President
Bush stated that the “wrongdoers will be brought to justice,” and “that the actions of
those folks in Iraq do not represent the values of the United States of America.”*>
More than a year later, our investigation has found that the abuse was not the result
of a “few bad apples,” as initially claimed, but that the responsibility lies within the
highest levels of the Bush Administration.

Documented Instances of Torture and Other Legal Violations
Torture and Murder

Investigations conducted by the military; as well as international human rights
organizations including Human Rights First, the International Committee of the Red
Cross (ICRC), the ACLU, Amnesty International, and Human Rights Watch, and media
organizations; have identified numerous
detainee deaths, incidents of torture, and
other abuses under international law in Iraq.

1 questioned some of the things
that | saw . . . such things as
leaving inmates in their cell

The “Taguba Report” was prepared by
Maj. Gen. Antonio Taguba at the request of
Lt. Gen. Ricardo S. Sanchez, the U.S.
Commander of the Combined Joint Task
Force in Iraq. The purpose was to investigate
the conduct of the 800th Military Police
Brigade, principally at the Abu Ghraib prison
facility.®™’ Over the course of a month,
General Taguba headed a team that
reviewed reports of prior military
investigations, witness statements by military
police and military intelligence personnel,
potential suspects, and detainees. Moreover,
the Taguba investigation conducted its own

with no clothes or in female
underpants, handcuffing them
to the door of their cell —and
the answer | got was, This is
how military intelligence (MI)
wants it done.””

----- January, 2004, Sergeant
Ivan L. Frederick I, soldier of
the 372nd Military Police
Company in a letter to family
describing acts committed
against Iragi detainees at Abu
Ghraib. >
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interviews and collected additional evidence.®®® In late February 2004, General
Taguba issued his report, which documented numerous instances of torture and other

unlawful conduct:

between October and December 2003, at the Abu Ghraib Confinement
Facility (BCCF), numerous incidents of sadistic, blatant, and wanton
criminal abuses were inflicted on several detainees. This systemic
and illegal abuse of detainees was intentionally perpetrated by
several members of the military police guard force . . . of the Abu
Ghraib Prison (BCCF). The allegations of abuse were substantiated by
detailed witness statements . . . and the discovery of extremely graphic

photographic evidence.
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The Taguba Report has confirmed that military and intelligence personnel and
DOD contractors were responsible for “numerous incidents of sadistic, blatant, and
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In late February 2004, General
Taguba issued his report, which
documented numerous instances of
torture and other unlawful conduct

wanton criminal abuses . . . inflicted on several detainees,”
and that such abuses were “systemic,” “illegal,” and
“intentionally perpetrated.”*® The Report details that
intentional acts of abuse committed by military personnel
include “punching, slapping and kicking detainees,”*®* rape,
use of military dogs to intimidate detainees, and numerous
other types of mistreatment.>®> There are detailed witness
statements by numerous officers and soldiers within the
800th Brigade which substantiate these allegations.’®
Moreover, these allegations have been confirmed by
photographs and videos depicting the graphic images of
abuse.®® It is important to note that Major General Taguba’s
investigation delved into only one brigade at one prison in
Irag.

Numerous international human rights groups have
detailed even more serious abuses. Human Rights First has
uncovered at least 16 detainee deaths in Iraqg, including at
least one at Abu Ghraib,>®® that the military itself has found

to be homicides.**® Many of those victims were found to have been tortured to
death.®®” While other deaths have not been directly linked to acts of torture,

evidence that detainees died while bound and blindfolde

d°®® increases the likelihood

that these deaths were the direct result of detainee abuse. At least seven more
deaths remain under investigation at the time of writing this Report, including a case

where a marine broke the neck of a detainee, causing the detainee’s deat
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Moreover, Human Rights First has also found that a number of these deaths occurred

after the abuses at Abu Ghraib became public.
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Detailed Factual Findings

The ICRC also has made similar findings regarding the treatment of Iraqi
detainees.®”* An ICRC report has concluded that acts of violence and degradation
were used on a “systematic” basis and included:

Extended time spent in stress positions

Hanging of detainees by their arms for hours at a time
Deprivation of sleep, food, water, clothing and light

Sexual assault and humiliation of male and female detainees
Threatening and simulating electrocution and murder
Beatings and murder.>"

The ACLU has used Freedom of Information Act requests to collect thousands of
pages of internal documents, confirming the physical and sexual abuse of detainees
and citizens by military personnel in Iraq and elsewhere.®”® These internal documents
reveal allegations of abuse against juveniles in Iraqg, including one teenager whose
jaw was broken as a result of an officer’s blow to the face.>™* In another instance,
military personnel electrically shocked a 16-18 year old prisoner on his feet and neck
while he was in zipcuffs, hit him with a pistol, knocking him unconscious and leaving
him to bleed.””® The internal documents also reveal that detainees were exercised to
the point of extreme fatigue, which, in one instance, may have caused the death of
an otherwise healthy detainee.””®

Amnesty International has reported that acts of torture have not only occurred
at detention sites but also continue to be perpetrated against Iraqis during house
raids and arrests.””” They found:

Hooding of suspects upon arrest.

Striking of suspects with rifles.

Soldiers taking aim on suspects with rifles.

Injuring of suspects with severe blows by punching and kicking.>"

Human Rights Watch confirmed with three officers that torture was a daily
practice at the 82nd Airborne Division in Iraq.>”® Detainees singled out for
interrogation or retribution were reportedly viciously abused by army personne
They were denied food and water, kept awake for days at a time, put in stress
positions, or forced to do vigorous exercise until they lost consciousness. Their
detention center, located only fifteen minutes from Abu Ghraib prison, became
known amongst the locals for its abuse: “The “Murderous Maniacs” was what they
called us at our camp because they knew if they got caught by us and got detained by
us before they went to Abu Ghraib then it would be hell to pay.”*®
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Human Rights Watch found that others were abused for apparently no reason at
all. One officer recalled a cook who came into the detention area in a bad mood,
seeking to work out his “frustration:” “One day a sergeant shows up and tells a
[detainee] to grab a pole. He told him to bend over and broke the guy’s leg with a
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mini Louisville Slugger that was a metal bat. He was the f***ing cook. He shouldn’t be
in with no [detainee]s.”® That officer continued, “Everyone in camp knew if you
wanted to work out your frustration you show up at the PUC tent. In a way it was
sport.”583

Newsweek chronicled the abuse witnessed by Army Specialist Anthony
Lagouranis. He said abuse was part of the job, expected of soldiers in an effort to
loosen up detainees and make them talk:

| think our policies required abuse . . . There were freaking horrible
things people were doing. | saw [detainees] who had feet smashed
with hammers. One detainee told me he had been forced by Marines to
sit on an exhaust pipe, and he had a softball-sized blister to prove it.
The stuff | did was mainly torture lite: sleep deprivation, isolation,
stress positions, hypothermia. We used dogs.*®*

Time magazine recently uncovered that CIA interrogators tried to cover up the
death of an Iraqi ghost detainee who died while being interrogated at Abu Ghraib
prison.>®®> According to documents obtained by Time, the death of secret detainee
Manadel al-Jamadi was ruled a homicide in the Defense
Department autopsy, which states that after approximately 90
minutes of interrogation in the custody of CIA officials, he died
of “blunt force injuries” and “asphyxiation.”®® Further evidence
of this cover-up is demonstrated by documents obtained by
Time, including many “photographs of his battered corpse -- iced
to keep it from decomposing in order to hide the true

circumstances of his dying . . .”*®” Time reported that, as a
Army Specialist Anthony result of al-Jamadi’s treatment, “Military Police at Iraq's
Lagouranis said of the B notorious Abu Ghraib prison dubbed him the Iceman; others used
interrogations he witnessed, “I . 1,588
think our policies required the nickname Mr. FrOStY-
abuse . . . There were freakin:
el Iriue peosle wele The New York Times has reported on substantial evidence
doing. | saw [detainees] who ) R
el et areEhes v that torture and murder were used by CIA operatives in Irag. An
hammers.” elite group of CIA operatives hunting insurgents in Iraq were

“accused of abusing a number of prisoners between October
2003 and April 2004 by kicking them, punching them, twisting
their testicles, breaking their fingers and pointing loaded guns at them.”*®® This type
of abuse even led to deaths. At least three Iraqis have died while in CIA custody.*®

Cruel, Inhuman and Degrading Treatment

The ICRC has identified numerous incidents of cruel, inhuman, and degrading
treatment (CID) in Iraqg, which, while short of torture, has been found to be subject to
the Geneva Conventions and the Convention Against Torture.>®
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According to the February 2004 report of the ICRC, U.S. military intelligence
abuse of Iraqi detainees during interrogation was widespread, harsh, brutal, and, in
some cases, “tantamount to torture.”% The ICRC identified numerous other incidents
of cruel treatment that can be confirmed by simply looking at the released photos and
reports, including:

o “punching, slapping and kicking detainees[, and] jumping on their
naked feet”;

o “videotaping and photographing naked male and female
detainees”;

o “forcibly arranging detainees in various sexually explicit positions
for photographing”;

o “forcing detainees to remove their clothing and keeping them
naked for several days at a time”;

o “positioning a naked detainee on a . . . Box, with a sandbag on his

head, and attaching wires to his fingers, toes, and penis to
simulate electric torture”;

o “placing a dog chain or strap around a naked detainee’s neck and
having a female Soldier pose for a picture”;

J “a male MP [military police] guard having sex with a female
detainee”;

o “using military working dogs (without muzzles) to intimidate and

frighten detainees, and in at least one case biting and severely
injuring a detainee”; and
. “taking photographs of dead Iraqi detainees.”**

Other Possible Violations of International Treaties

We have also identified practices designed to keep
detainees hidden from the ICRC, namely detainees being
moved around in Iraq in secret (known as “ghosting”) and
individuals being transferred out of Iraq for interrogation.
Both of these practices would violate the Geneva
Conventions.>* We have learned about these practices from
several sources. The New York Times confirmed in a report
that the CIA “has secretly transport[ed] as many as a dozen
detainees out of Iraq in the last six months [from April to
October 2004].7°%

Army General Paul Kern testified before the Senate
Armed Services Committee in September of 2004 that the
United States had held as many as 100 ghost detainees in AR GEMEE 260 S

596 . ] . testified that the ghosting was
Irag. Maj. Gen. Kern even admitted to the Committee that IR e TR ormr e
the ghosting was intended to keep international monitors monitors from having contact

from having contact with the prisoners: “people . . . were with the prisoners
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brought into the facilities and . . . were moved so that they could not be identified by
the International Red Cross.”®" He stated that because there was no record of how
many there were, he could not definitely tell the Committee how many there were,
but that the CIA maintained up to three dozen ghost detainees at the now infamous
Abu Ghraib facility.*®

Moreover, it appears from statements of Col. Thomas M. Pappas, head of
military intelligence operations at Abu Ghraib, that ghosting was coordinated between
military and CIA commanders on the ground.’®® During his interview with
investigators, Col. Pappas said that Col. Steven Boltz, then the second-ranking
military intelligence officer in Iraq, approved the CIA’s use of Abu Ghraib prison to
store “ghost detainees.”®® Pappas also told investigators he initially “had concerns
over this arrangement’ and asked Col. Boltz if they were going to continue housing
ghosts. ‘[Boltz] said yes, to facilitate [military intelligence’s] request.’”***

Recent reports coming out of Iraqg verify the use of a weapon called white
phosphorus (WP) in combat. An Italian state broadcaster, RAI, recently reported that
American forces used WP in Fallujah last year against insurgents.®® According to a
former American soldier who fought in Fallujah, “I heard the order to pay attention
because they were going to use white phosphorus on Fallujah. In military jargon it’s

known as Willy Pete. . . . Phosphorus burns bodies, in fact it melts the flesh all the
way down to the bone . . . | saw the burned bodies of women and children.
Phosphorus explodes and forms a cloud. Anyone within a radius of 150 metres is done
fOf."603

Use of WP as an incendiary weapon against civilians is banned by Protocol Il of
the 1980 Convention on Certain Conventional Weapons (CCW).%** Protocol Il
regulates the use of weapons designed to set fire to or burn their target. The
protocol proscribes targeting civilians with incendiary weapons and restricts the use
of air-delivered incendiary weapons against military targets in close proximity to
concentrations of noncombatants.®® Protocol IIl only covers weapons created
intentionally to set fire or burn, such as flamethrowers, and does not cover weapons
that ignite fires or burn as a side effect. Because we have not signed Protocol Ill, the
United States is theoretically not legally bound by the protocol's provisions.
Additionally, WP is not covered by the 1993 Chemical Weapons Convention (CWC), to
which the United States is a party. This is because the CWC regulates weapons whose
toxicity is specific to life processes, while WP is a general incendiary weapon.

However, grave breaches are also defined within the Geneva Conventions, as
"willful killing, torture or inhuman treatment, including biological experiments,
willfully causing great suffering or serious injury to body or health."* Thus, the use
of WP in combat would appear to be illegal as it would fall within this definition of
grave breaches under the Conventions, to which the United States is legally bound.
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Bush Administration Responsibility for Torture and Other Legal

Violations

Department of Justice

Failure to Adequately Prosecute Torture and
Other Legal Violations by Contractors and
Others Within its Jurisdiction

There appear to be numerous instances of
torture that are capable of being punished
within the jurisdiction of the Justice
Department, which includes the authority under
the Military Extraterritorial Jurisdiction Act to
pursue criminal charges against military
contractors, military personnel, and CIA
officers.®® It is telling that only one such case
has resulted in an official indictment, and no

1n recent days, there has
been a good deal of
discussion about who bears
responsibility for the
terrible activities that took
place at Abu Ghraib. These
events occurred on my
watch. As Secretary of
Defense, | am accountable
for them. | take full
responsibility.”

----- May 7, 2004, Secretary
of Defense Donald Rumsfeld

before the House Arﬁrged

Services Committee

one has been convicted. In fact, according to
Amnesty International, despite the numerous
detainee deaths that occurred in Abu Ghraib as a result of torture and other legal
violations, it appears that no member of the military has received a sentence of
more than three years in prison.®®

According to a recent report by the New York Times, despite evidence of CIA
involvement in the deaths of at least four prisoners in Iraq and Afghanistan, the
Justice Department has charged only one person linked to the CIA with wrongdoing in
any of the cases; that person, David A. Passaro, was a contractor, not an official CIA
officer, though.®™ In a recent New York Times Op-Ed, Frank Rich asks, “why have the
official reports on detainee abuse at Abu Ghraib and Guantanamo spared all but a
single officer in the chain of command?*®** This failure to investigate has occurred
under both former Attorney General John Ashcroft and current Attorney General
Alberto Gonzales.

Human rights law expert Scott Horton surmised that not only had the
Justice Department poorly executed its investigative duties, but that then-
Attorney General Ashcroft had willfully disregarded his discretionary duty to
prosecute.®? He also theorized that a failure to conduct meaningful
investigation would continue in the future stating:

The Attorney General, John Ashcroft, and his immediate subordinates
have . . . been complicit in a scheme for the commission of war crimes
and accordingly will not undertake a criminal investigation. . . The
Attorney General-designate, Alberto Gonzales, is a principal author of
the scheme to undertake war crimes . . . [S]enior lawyers at DOJ, acting
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with the knowledge and support of the Attorney General, were complicit
in the scheme to introduce torture and other abusive practices into
authorized regimes of treatment for detainees in GWOT. It is therefore
clear that DOJ will not act on its responsibility to initiate criminal
investigations or undertake prosecutions of the conspirators and
implementers of this scheme.®*?

Numerous rights groups have also expressed their outrage at the failure of the
Justice Department to prosecute. They have rejected the military findings that only
low-level officials were complicit in the abuses at Abu Ghraib and requested that the
Justice Department investigate and prosecute higher officials.®* In an open letter to
Alberto Gonzales, the ACLU wrote:

There is an obvious public interest in investigating and prosecuting all
persons committing torture or abuse or conspiring to commit those
crimes against persons being held by the
United States. A small number of
enlisted men and women and a few low-
ranking military officers should not be the
only persons held responsible, if civilians
and top military officers also engaged in
wrongdoing.615

Other rights groups, including Human
Rights Watch and Amnesty International, have
requested that Attorney General Gonzales
“appoint a special prosecutor to investigate the
roles of all U.S. officials ‘who participated in,
ordered, or had coTlrg]and responsibility for war
Then-Attorney General-designate, “Alberto crimes or torture.””” These groups have since
e N O A el requested that Congress conduct an
undertake war crimes.” independent and bipartisan investigation
because there is little promise that the Justice
Department will conduct any meaningful
inquiries.®” Moreover, the failure of our
government to prosecute those responsible for acts of torture has led foreign nations
to issue warrants for CIA operatives for their role in abductions and renditions.®?

--—- Scott Horton, Human rights law expert

Removal of Detainees from Iraq

We have clear evidence, by virtue of a March 19, 2004 memo from the Justice
Department’s Office of Legal Counsel (included in Exhibit D of this Report), that the
Justice Department paved the way for the removal of detainees identified above.®*°
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The Justice Department memo undermined the Geneva Convention’s
prohibition against deportation and forcible removal by stating, “that there is no
evidence that the [Geneva Convention’s prohibition against deportation and forcible
removal] extended to illegal aliens from occupied territory . . . and there is no
evidence that international law has ever disapproved of such removals.”®®® The
classified memo then concludes that there is an exception to the ban against forcible
transfers and deportations of protected persons, surmising that protected persons,
“whether illegal aliens or not,”®** may be “. . . relocate[d] . . . from occupied Iraq to
another country for a brief but not indefinite period, for the purposes of
interrogation. "®% This memo was prepared at the request of then-White House
Counsel Alberto Gonzales, as evidenced by the appearance of Gonzales’ initials
handwritten on the document,® and presumably with the approval of then-Attorney
General John Ashcroft.

There appears to be little doubt that this memo gave the CIA legal cover for
removing both Iraqi citizens and foreigners found on Iraqi soil. One intelligence
official stated that “[t]he memo was a green light,” and that “[t]he CIA used the
memo to remove other people from Iraq.”®*

Rights groups such as Human Rights First have closely linked the March 2004
memo with the practices of ghosting and rendition that have since become rampant in
Irag.®®® In fact, Human Rights First used evidence of Gonzales’ involvement with the
memo to support its opposition to Alberto Gonzales’s appointment as Attorney
General.®®® The group argues that: “The Goldsmith memo to Gonzales sheds light on
[Gonzales’] involvement in the ‘ghost detainee’ program of secret detentions,
described by Army Maj. Gen. Antonio Taguba in his report as ‘deceptive, contrary to
Army doctrine and in violation of international law.”®*’

Limited Construction of Torture and Applicability of CID

The Department of Justice also bears significant responsibility for the acts of
torture and other legal violations by virtue of the extreme and narrow legal views it
has adopted. These are set forth in an August 1, 2002 memo setting forth an
inappropriately narrow definition of torture and in Mr. Gonzales’s January 2005
confirmation hearing testimony on the jurisdictional reach of bans on CID.

An August 1, 2002 Department of Justice memo addressed to then-White House
Counsel Gonzales creates a definition of torture that is contrary to international law,
domestic law, and legislative intent.®”® The memo claims that torture consists of
“extreme acts” under U.S. law, inflicting severe pain that “must be of an intensity
akin to that which accompanies serious physical injury such as death or organ
failure. According to the memo, severe mental pain requires suffering not just at
the moment of infliction but it also requires lasting psychological harm, such as
seen in mental disorders like posttraumantic [sic] stress disorder.”®?
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However, 18 U.S.C. § 2340-2340A, the federal law executing the U.N.
Convention Against Torture,®*° does not use the word “extreme” or otherwise suggest
the conclusion that “those acts must be of an extreme nature to rise to the level of
torture within the meaning of Section 2340A and the Convention.” ! Instead, the law
provides:

(1) “torture” means an act committed by a person acting under the color
of law specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions)
upon another person within his custody or physical control;

(2) “severe mental pain or suffering” means the prolonged mental harm
caused by or resulting from - (A) the intentional infliction or threatened
infliction of severe physical pain or suffering; (B) the administration or
application, or threatened administration or application, of mind-
altering substances or other procedures calculated to disrupt profoundly
the senses or the personality; (C) the threat of imminent death; (D) the
threat that another person will imminently be subjected to death,
severe physical pain or suffering, or the administration or application of
mind-altering substances or other procedures calculated to disrupt
profoundly the senses or personality.”®*

There is nothing in this definition that requires the sensation of either organ
failure or death, or a level of mental harm rising to a disorder, to invoke the law’s
protections.

Mr. Gonzales has followed up this position on torture by taking the position at
his confirmation hearing that the ban on Cruel, Inhuman and Degrading treatment
only applies to detainees held within the United States.®*®* When the Senate approved
the CAT, however, it did so with the reservation that cruel, inhuman and degrading
treatment was limited by our jurisprudence of the Eighth Amendment of the
constitution.®® It is therefore understood that the definition of CID treatment should
be consistent with the definition of unconstitutionally “cruel” treatment under the
Eighth Amendment.

However, Attorney General Gonzales has argued that the limitation was
categorical and not definitional. He believes that only those individuals covered by
the 8th Amendment would receive protection against cruel, inhuman or degrading
treatment. If so, this means that all of those foreign nationals held overseas will be
stripped of protection against CID.

Mr. Gonzales’s argument has been rejected by numerous groups and scholars
and has been refuted by countless groups outside of the Administration.®®* For
example, the following groups have publicly objected to this new and unfounded
interpretation: Human Rights First, the American Civil Liberties Union, Amnesty
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International, USA, Human Rights Watch and the Center for American Progress.®*®
Moreover, it has been rejected by Abraham D. Sofaer, the former legal adviser to the
Department of State when the Reagan Administration originally signed the Convention
Against Torture in 1988, who stated in a January 2005 letter to Sen. Patrick Leahy
that, “the purpose of the Senate’s [reservation] was to ensure that the same
standards for [CID] would apply outside of the United States, as would apply
inside.”®’ Approval of recent legislative initiatives by Senator McCain and others
does not alter the harm done by these extreme legal positions.

Department of Defense and the Central Intelligence Agency
Personal Approval of Torture and Other Illegal Actions

In terms of Secretary Rumsfeld, first, he approved treatment in violation of the
Geneva Conventions for individuals held in Guantanamo Bay, Cuba, and allowed these
methods to be incorporated into the detention centers in
Iraq. Second, he personally approved the ghosting and ORI WMDY

removal of Iraqi detainees.
R,B! g JUSI

We know about his approval of unlawful tactics
because, according to a letter from William Haynes to
Secretary Rumsfeld, on November 27, 2002, Mr. Rumsfeld
signed the Haynes action memo, which requested approval
of counter-resistance techniques, and actually asked for
harsher techniques.®*® These tactics were created for the
express purpose of “enhancing [military] efforts to extract

additional information” from detainees and included On November 27, 2002, Don Rumsfeld
removal of detainee clothing, use of hoods and dogs.®*® Eignedtthe ?thiODn memo grom | counsel
- - B epartment o erense General counse
The most egregious of these tactics are collectively ] e i e e
referred to as “Category lll,” and include the “use of interrogation techniques which were

scenarios designed to convince the detainee that death anticipated to be in violation of the
or severely painful consequences for him and/or his Convention Against Torture.
family are imminent.”®*® The memo notes that such a

tactic could easily be construed as a death threat, which constitutes infliction of
mental pain and suffering under the Torture Convention.®* The memo also notes
that another Category Il tactic - use of a “wet towel and dripping water to induce
the misperception of suffocation,”®* could also be construed as a violation of the
Torture Convention since it was likely to inflict mental harm.®*?

We also know that Mr. Rumsfeld had to have appreciated that these tactics
would migrate to Iraq because, when he sent Maj. Gen. Geoffrey D. Miller to Iraq in
the summer of 2003, the Iragi prisons were known to be crowded and a hotbed for
violence; further, Iraqi detainees were not providing enough “actionable
intelligence.”®** General Miller’s task was specifically to turn up the heat and, as one
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officer explained, incorporate the Guantanamo practices into the facilities there.®®
Brig. Gen. Janis L. Karpinski, head of the prison system in Iraq, stated, “[Miller]

came up there and told me he was going to 'Gitmoize' the detention operation."®

6

Further, Larry Wilkerson, former Chief of Staff to former Secretary of State

Colin Powell,

charged that a cabal of senior Administration officials issued directives

that led to the abuse of prisoners by United States soldiers in Iraq and Afghanistan.
“It was clear to me,” he said:

that there was a visible audit trail from the vice
president’s office through the secretary of defense down
to the commanders in the field that in carefully couched
terms - I'll give you that - that to a soldier in the field
meant two things: we’re not getting enough good
intelligence and you need to get that evidence - and oh,
by the way, here’s some ways you probably can get it.*’

Moreover, we now know that Secretary Rumsfeld was put
on notice by the International Committee of the Red Cross that

Don Rumsfeld was put on these techniques he was exporting to Iraq were considered to be
notice by the International “an intentional system of cruel, unusual and degrading

Committee of the Red Cross
that these techniques he was

exporting to Iraq were
considered to be “an

intentional system of cruel,

unusual and degrading

treatment and a form of torture.”®® These warnings began in
2003, soon after invasion, and were made to military leadership
at least as high as Deputy Defense Secretary Paul Wolfowitz.%*
Secretary Rumsfeld stated by his own admission before the

ERETTIEIT AT B e 6 House Armed Services Committee on May 7, 2004, “these events

torture.”

occurred on my watch. As Secretary of Defense, | am
accountable for them. | take full responsibility.”®®

Command Responsibility

There is substantial evidence that not only did Secretary Rumsfeld know the
conditions for abuse being set and know abuse was taking place, but also that he did
very little to prevent or punish the illegal activity. Specifically, it appears that
Secretary Rumsfeld was well aware of or should have known the following:

That detainees in Iraq were being tortured, or treated in a cruel,
inhuman and degrading way as the International Committee of
the Red Cross reported over 250 allegations of abuse to
military officials in 2003 alone, ®*! that according to former
Secretary of State Colin Powell, Secretary Rumsfeld personally
kept the President “fully informed of the concerns that were
being expressed” by the ICRC,®? and that there were no less
than 14 public accounts of detainee abuse after the spring of 2002
and before the 60 Minutes Il airing of the Abu Ghraib photos.®*?
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o That, as confirmed by Army Gen. Paul Kern in testimony before
the Senate Armed Services Committee, detainees were kept
hidden from the International Committee of the Red Cross on
numerous occasions and “the number [of ghost detainees] is in
the dozens, perhaps up to 100.”%>*

Although it is clear by now that Secretary Rumsfeld either knew or should have
known about the illegal practices at detention facilities in Iraq, the record shows that
he refused to take serious measures either to prevent these acts from recurring or to
investigate and punish those who already had mistreated
detainees.

While a number of low-level individuals were
punished, such a response appears to be insufficient in
two important respects: the acts of torture have not been
punished with the severity that is truly necessary to deter
others from engaging in such conduct; and high-level
officials who have encouraged or permitted the behavior
in the first place have not been punished at all.

First, Human Rights First and Amnesty International
estimate from publicly-available information that those
who were actually punished were usually given no more
than a slap on the wrist. A full 70 percent of those
sanctioned by the military were give non-judicial,
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Although it is clear by now that

administrative punishments.655 The longest sentenced Secretary Rumsfeld either knew or
meted out for the death of a detainee was only three should have lénown _ab0fut Flhe_ ”'(_396'1'

656 H H practlces at detention facilities in raqg,
years. Whlle_we_ can confl_rm Fhat there have been no the record shows that he refused to
less than 410 criminal investigations as of June 2005 - take serious measures either to prevent
almost all including more than one offender and more these acts from recurring or to

investigate and punish those who

than one victim - only 74 soldiers have been criminally already had mistreated detainees

charged.®’

Further, it appears that Secretary Rumsfeld has chosen not to investigate or to
punish officials high in the chain of command. There has been nearly unanimous
critique of the military investigations by groups advocating the abolition of torture
and cruel treatment, such as Human Rights First, which notes that, “months after the
Abu Ghraib photos were published - and nearly two years after the first abuse-related
deaths in U.S. custody in the ‘war on terror’ - we are still not in a position to say that
we know how to ensure that such abuses never happen again.®®® Amnesty
International expresses similar critiques of the military investigations, explaining that
“evidence of torture and other ill-treatment by US forces in the ‘war on terror’
continues to mount, but no US agents have been charged with war crimes or torture.
Over 70 percent of official actions have resulted in non-judicial or administrative
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punishments.”®® Amnesty International further noted that “the response by the US
administration to the allegations [of torture] had been inadequate.”*®

Ghosting and Removal of Detainees

We also have an admission that George Tenet specifically approved the
ghosting in Iraqg of a specific individual, and that Mr. Rumsfeld admitted to approving
of ghosting of detainees as a special matter. During a press
conference in June 2004, Secretary Rumsfeld confirmed not only
that was he asked by CIA Director George Tenet to hide a specific
detainee, but also that he hid the detainee and that the detainee
was lost in the system for more than eight months:

Q:  Mr. Secretary, I'd like to ask why last November you
ordered the U.S. military to keep a suspected Ansar al-Islam
prisoner in Iraq [Hiwa Abdul Rahman Rashul] secret from the
Red Cross. He's now been secret for more than seven
months. And there are other such shadowy prisoners in Iraq
who are being kept secret from the Red Cross.

Secretary Rumsfeld
SEC. RUMSFELD: With respect to the -- | want to separate the |[REEELECRUEIRCLNMIELIE]

George Tenet personally

two. Iraq, my understanding is that the investigations on that |- e

subject are going forward. With respect to the detainee particular prisoner off the
you're talking about, I'm not an expert on this, but | was rﬁ“s and to hid f;im from
requested by the Director of Central Intelligence to take e et e
custody of an Iraqgi national who was believed to be a Cross.

high-ranking member of Ansar al-Islam. And we did so. We
were asked to not immediately register the individual.

And we did that. It would -- it was -- he was brought to the attention of
the Department, the senior level of the Department | think late last
month. And we're in the process of registering him with the ICRC at the
present time . . .

The CIA transferred Mr. Rashul to an undisclosed location outside Iraq to be
interrogated.®®® Three months after Mr. Rashul’s detention, the CIA’s General
Counsel determined that transferring him out of Iraq violated the Geneva
Conventions.®®® Upon transferring Mr. Rashul from CIA custody to the US military,
Director Tenet asked that the detention be kept secret, meaning that military should
“not immediately register” Mr. Rashul in any military database.®® Secretary Rumsfeld
complied, issuing a classified order that the media have reported as stating:
“Notification of the presence and or status of the detainee to the International
Committee of the Red Cross, or any international or national aid organization, is
prohibited pending further guidance.”®® Secretary Rumsfeld’s order was then
transmitted down the chain of command to Lieutenant General Ricardo Sanchez,
commander of US forces in Irag.

110

J\_?f‘

%7/ House Judiciary Committee Democratic Staff



Detailed Factual Findings

General Sanchez then issued his own order to implement Secretary Rumsfeld’s
order. A media report on the Sanchez order describes that it “accepts custody and
detains Hiwa Abdul Rahman Rashul, a high-ranking Ansar al-Islam member;” orders
that he “remain segregated and isolated from the remainder of the detainee
population;” “[o]nly military personnel and debriefers will have access to the
detainee. . . . Knowledge of the presence of this detainee will be strictly limited on a
need-to-know basis.” “Any reports from interrogations or debriefings will contain only
the mininum [sic] amount of source information . . .”.%%®

Mr. Rashul was detained at Camp Cropper, outside Baghdad Airport, where he
reportedly received only one cursory interrogation when he first arrived.®®” The CIA is
reported to have made little effort to follow up and, when it did inquire about him in
January 2004, prison officials were unable to locate him.®®® In addition to this,
several prison officials questioned superiors to determine what to do about Rashul’s
given his indeterminate detention, but received no official answers.®®*

After media reports began circulating in June 2004 as to the existence of an
unregistered detainee, Mr. Rashul was finally registered. This occurred more than
eight months after he was turned over to the military and almost a year after his
initial capture and detention.®”

Further, in his statement to investigators, Col. Thomas M. Pappas, the top
military intelligence officer at Abu Ghraib, stated that in September 2003, the CIA
requested that the military intelligence officials “continue to make cells available for
their detainees and that they not have to go through the normal in processing
procedures.”®”* And, as Army General Paul Kern testified before the Senate Armed
Services Committee in September of 2004, the U.S. had held as many as 100 ghost
detainees in Iraq.®”

In addition, Secretary Rumsfeld confirmed that the ghosting of detainees
occurred on his watch on many occasions:

Q:  But then why wasn't the -- why wasn't the Red Cross told, and
there are other such prisoners being detained without the knowledge of
the Red Cross?

SEC. RUMSFELD: There are -- there are instances where that occurs.
And a request was made to do that, and we did.®"
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